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All employees in the Australian Territories, regardless of whether they are employed in the public 
or the private sector, are covered by the national workplace relations system under the Fair Work 
Act 2009.  Therefore, if you are employed in the ACT and believe your employer has dismissed 
you unfairly, you can make a claim of unfair dismissal to the Fair Work Commission.

What is ‘unfair dismissal’ in the 
ACT?

The Fair Work Act 2009 defines ‘unfair dismissal’ as any dismissal from employment that is harsh, 
unreasonable or unjust and is not a genuine redundancy. For small business employers (ie 
businesses with less than 15 employees), a dismissal may be unfair if it was not done in compliance 
with the Small Business Fair Dismissal Code. 

For the purposes of the unfair dismissal laws, you can be ‘dismissed’ by having your employment 
terminated, or if you resign under pressure because of your employer’s behaviour.  It is important to 
note, however, that if you resign because of your employer’s conduct you will need to demonstrate 
that the resignation was effectively forced or that you had no alternative but to resign.  Otherwise, 
the presumption is that you resigned – and weren’t dismissed – and you will need to prove that you 
are not excluded from unfair dismissal laws. 

https://www.gotocourt.com.au/civil-law/national-employment-law/
http://www.comlaw.gov.au/Details/C2014C00342
http://www.comlaw.gov.au/Details/C2014C00342
https://www.fwc.gov.au/
http://www.comlaw.gov.au/Details/C2014C00342
https://www.gotocourt.com.au/civil-law/redundancy/
https://www.fairwork.gov.au/ArticleDocuments/715/Small-Business-Fair-Dismissal-Code-2011.pdf.aspx?Embed=Y
https://www.gotocourt.com.au/civil-law/act/workplace-bullying/
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The Small Business Fair 
Dismissal Code provides 
guidance to small business 
owners on when a dismissal 
is justified; for example, 
summary dismissal for 
theft.  Common scenarios 
where an employee may be 
unfairly dismissed include: 

•	 where a redundancy is not a genuine redundancy 

•	 where no reason is given to the employee for the dismissal 

•	 where the employee was not informed of the reasons for their dismissal, or 

•	 the employee was dismissed for poor performance but never warned that they were 
performing poorly.

What is not an unfair dismissal in 
the ACT 

You are excluded from bringing a claim of unfair dismissal in the ACT if you resign, except in situations 
where you had no other alternative, or you were forced to resign. 

You will also be excluded from bringing an unfair dismissal claim if your dismissal is due to a 
‘genuine redundancy’.  A dismissal will be a genuine redundancy if your job is no longer required 
to be performed by anyone, and your employer complied with any obligations it has under an 
award or enterprise agreement regarding consultation and redeployment prior to making the 
dismissal.

It is not a ‘dismissal’ if you are employed for a fixed period and that period ends without your 
employment contract being renewed.

Eligibility to bring a claim of unfair 
dismissal in the ACT

Only certain kinds of employees can bring an unfair dismissal claim before the Fair Work 
Commission. 

Firstly, you must have completed a continuous period of service with your employer of at least 6 
months (or 12 months if the employer has less than 15 employees).  Your annual earnings must 
be less than the threshold of $133,000, or alternatively if your earnings are above that amount 
you must also be covered by an award or enterprise agreement.  The income threshold excludes 
compulsory superannuation contributions and reimbursements.

Only certain kinds of employees can 
bring an unfair dismissal claim  

before the Fair Work Commission. 

https://www.gotocourt.com.au/civil-law/redundancy/
https://www.fwc.gov.au/
https://www.fwc.gov.au/
https://www.fwc.gov.au/
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Procedure for unfair dismissal claims 

Generally, applications for unfair dismissal claims must be lodged with the Fair Work Commission 
within 21 days of the dismissal, unless the Commission allows you to apply late because there 
were exceptional circumstances why you could not comply with that timing. 

You must lodge an application form with the Fair Work Commission.  A member of the Commission 
will then contact you and your former employer to arrange a conciliation meeting, which is held by 
an independent conciliator from the Commission.  Conciliation may result in: 

•	 a financial settlement

•	 a retrospective resignation 

•	 an apology, or

•	 any other agreement. 

If conciliation is unsuccessful, a member of the Fair Work Commission will hold a conference or an 
arbitration hearing to resolve the dispute.  Conferences are generally private while hearings are 
held in public. The Commission will let you know which applies to your application by issuing you 
with a ‘Notice of Listing’.

You will require permission to be represented by a lawyer at the conference or hearing if they are 
not from a union.  You can also give evidence to the Commission in the form of witness statements.

https://www.fwc.gov.au/documents/documents/forms/Form_F2.pdf
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Where you go from here 
depends on your own 
situation. Everyone has their 
own individual priorities and 
demands on their life that 
they need to deal with.

This information guide 
points you in the right 
direction as to what 
options might be 
available to get the outcome 
that you need; options that 
many of our clients are not 
aware of before talking to us.

Unfair dismissal decisions 
The Commissioner overseeing the conference or hearing is required to decide whether your 
dismissal was harsh, unreasonable or unjust.  In making this decision, a number of factors must be 
taken into account.  These include but are not limited to: 

•	 whether a valid reason existed for your dismissal 

•	 whether you were told why you were being dismissed and given a chance to respond 

•	 whether you were previously warned about performing your duties poorly (if this was the 
reason you were dismissed), and 

•	 any other factors that are considered to be relevant. 

The Commission may order that your claim be dismissed if they do not find that the dismissal 
was unfair.  If the Commission does consider your dismissal to be unfair, it may order that you 
be reinstated in your job and receive back pay, or that you be paid financial compensation (the 
maximum amount of which will usually be the equivalent of 26 weeks’ remuneration or, if your 
earnings are more than $133,000 per annum, half of that amount).  The maximum compensation 
amount is rarely awarded.

Appealing a decision 
If you make a claim of unfair dismissal in the ACT and it is unsuccessful, you cannot appeal the 
decision of the Fair Work Commission unless it grants you the right to do so.  It will only do so if it 
considers it to be in the public interest to let you appeal the decision.

Remember,  you are NOT alone!
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Call anytime between 
7am to Midnight, 7 days on

1300 636 846 

and speak direct with a Civil 

Law Lawyer to get your unfair 

dismissal questions answered.

You can also 
request a callback at
gotocourt.com.au/civil-law

Scan this QR code now to 
access more Civil Law advice:

When you call the hotline 
you will speak directly with a 
lawyer. Your conversation will 
be treated with the strictest of 
confidentiality and sensitivity. 
At the end of the call you will 
have some clarity on the steps 
you need to take next and how 
you can have the best chance 
at an outcome that will ensure 
you will attend Court armed 
with knowledge and support.


